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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way.

VH€vtvH %rlqftwr BIrt,n:-
Revision application to Government of India:

(1) #gm©wm Ta gf#fnw,1994#Twru VaT#t+gTTqqqnqahVft tsn%rafr3q-urtr %

vw qrqq %dmta !q6wr grtqq @gl7 vfRv, WHa- w€n, fRv +nvq, nvn fRvm, qR=ft +fR©, +T©r

fm TVB fRqVnf, #fbea: 1 looor fr€TqrftqTf€q ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision

Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section
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(6) yR Trq6ETf+#wqj+qvqtft€TfRmr vR+MT wrwnnWq6TWTt +wWt wrrm+
w\wTRm+vr€+wt§vgnt+, mMI WKFIHWWvntn%q€fM%r@MtnMtw?Frn&$
mv#Ivf#rT%aim $ $1

Q

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(V) mm%VTFfbOnyqr xiV t fhRft7vrvunqrv%fRfWr faBibrqrv%q€qrqwumq
Vw%ftiz#qTq#tqtvNa+vT©f+dIn?vr yew ifbHBv $1

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(Tr) Vfiq@my=WTf#qf8VTVHQ% vw (Mvnyuqqt)fh$af#nTunv 81

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty

(Er) +fhr®rTrr#t©qr€qqr© bT;TVTvbf%qfr HaiM vrqHRq{e3hq+griv qt §vurtr qf
fhm#!€TfBq WIn,wftv#nnnft=qtvvqnn@n+f+7vf&fhv (+2)1998Tral09RnTfqin
fh TR8'!

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order is
passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109 of the
Finance (No.2) Act, 1998.

(2) ##f UTRT erm (;Mtv) fhmqdt, 200 lh fM 9 % dmtF fR{tffgTqq Mr ItF-8 + a MR q

tR€wi©+ vfl mtv tfVa RqY%+tftqnv+€taqv-©rtqrRtwRvqrjqr #tqt-dvfhR#vr%3fq7
wqnTR=rTVTqTqTMl w+vm©Tvrq©r!@rqfhf bdMgTrr35-q#ftwfR7=B%y;TVT7#©qv%vrq
agn-6 vmn#tyjt #t8aqTQRl

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date on which the

order sought to be appealed against is communicated and shall be accompanied by two copies
each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing paYment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(3) fff%RT win%Trqqd#©TTmqHvrv@Mm mt 6q8Ht@r+200/-©v wren# gmBh
q#+qTt6TWTr©&@rn§Ht looo/-8=MVTTm#HmI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved is more than
Rupees One Lac.

gtVT qPR ##h®rnq q@R+tqT6tq'fldq „+lqli9q tuI b vftgnftv:-
Appeal to Custom, Excise, & Service Tm Appellate Tribunal.

(1) #fbr®ITqT W gf#fhFT, 1944 +t ERr 35-ft/35- lb +rfa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

t2) 3nm7qjtq~Ntg?Tq©w%gvTnft WfTV,Wftqt+VTq&+dtTT w,h#r®nqqqj@Rj
f@nR WWf qmf&HOt (ft6z) =Et vfbT bfb +tfB6r, ©€qn©Tq + 2-d TIVr, qS;nHI Wt vvTqr,
$tlZHqFn, ©§V€TVTv-3800041

To the west regonal bench of Customs, Excise & Service Tax Appellate Tribund
(CE;STAT) at 2rldfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004. In case
of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadrupHcate in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rule%'BqGLand shall be accompanied
against (one which at least should be a(.'companied %HM?MRlooo/_> Rs.52000/_ and
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Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac
and above 50 Lac respectively in the form of crossed bank draft in favour of Asstt. Registar of a
branch of any nominate public sector bank of the place where the bench of any nominate
public sector bank of the place where the bench of the Tribunal is situated.

(3) vfl $@ grtqr + %{ ly grieR rr WITtW IhT 8 et vaq qq qtqw + f&T =$TV vr TT€Tq al{dI br I
fhnvrnqTf@ lvFq+§tsqqtf%fRm q€r©rftvq+hfRVwrTf%rftwfRfmRrKTf&©wr fr UP

wftvqrh+krvt©Nqtl%qitmfQmvrm€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O. should be
paid in the aforesaid manner notwithstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) vrqrvq qrvq gfbfhm 1970 qqr tRfTfb7 #TWIg+ -1 # #mFa f+8fR7 fbq 311€n 3n qT}qq qr
17vri% qqTfRdtfbknwf©%ifr + wig +tn+6#tvqyfnn v6.50qt©r@rqrvv eMU wn #T
RTf%tTl

One copy of application or O.I.O. as the case may be, and' the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee Act, 1975 as amended.

(5) qq fn ttdf#7 wma #rfhkHr w+ n&fhHt qT fn gt tim qTqfVTf#rTvrm % qt +Mw,
bin@qnq qrvvq+tqrm wftdhRmTf©vor (%BiffRf#) fhRr, 1982 ff+fiVeI

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfkIT w, #.in nnT Ten q+ Mrm wftdn Rrnnftqwr Wa) vh vft nfl+r b qm+ +
H#rThT (Demand) u++ (Penalty) n 10% if gRT nnT ©fRRBt %1 €FHi%, HitmeT if aFIT 10 Bag Vm
el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

htM uqlx qr@ Bar tun + +mfa, qnftv €nrT6+q#rqRr (Duty Demanded) I

( 1) & (Section) IID +w Rgfft7 ITfPr;

(2) fbnTRa+q&#ftZ#tITfPn;
(3) €Fttz#ftzfnrftRfniT 6%3®hrTfPrl

vtlfgVT ' and wM' tvB+l{wndRqqqT+vwfTv’qTf8vmIbf@T Tf wf vnfMqn el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit
amount shall not exceed Rs. 10 Crores. It may be noted that the pre-deposit is a mandatorY
condition for filing appeal before CESTAT. (Section 35 c' (2A) and 35 F of the Central Excise
Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;

amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i)qvqrjqr%vft3Hhn%6wr%vq@q§Y qrvV©q4Tqnm®Vftdt€ 8th#rRKw{ ePh
10% uvmq w ©tvIY#q©wRftvft7€r KV wv br0% mgr =R VT nFeR%1

In view of above J an appeal against this order shall lie before the Tribunal on paYment
of 10% of the duty demanded where duty or dutY and penaltY are in dispute, or penaltY, where
penalty alone is in dispute.”
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I. This order arises out of an appeal (hereinafter referred to as ' Appeal-1) filed bY M/s Aqua

Machinery Private Limited, Plot No 382,1, Phase- IV, GIDC Vatval Ahmedabad-382445

having Central Excise Regjstration No. AACCP3014A}LMOOI(bueina£ter referred to as

'Appellant_1) against c)lo No 64/CGST/Ahmd-South/JC/SR/2022-23 dated

31.12.2022(issued on 13.01.2023) (hereinafter referred to as 'the impugned order’) passed bY

the Joint Commissioner3 CGST9 Ahmedabad -South(bereinafter referred tO as 'the

adjudicating authority’) as well as other three nos- of separate appeals as details mentioned

below:

(i) Al appeal (hereinafter referred to as ' Appeal-2) filed by Shri Abhinaya JaYantibhai Patel,

Director of M/s Aqua IV£achineries Private Limited, Plot No 3821,Phase-iV,GIDC Vatva,

Ahmedabad (hereinafter referred to as ' Appellant-2) against the Penalty imposed on him

by the adjudicating authority vide impugned order.

T

(ii) An appeal (hereinafter referred to as ' Appeal-3) filed by Shri Basant Maurya, Senior

Accountant and authorized signatory of M/s Aqua b4achineries Private Limited, Plot No

3821,Phase-IV,GIDC Vatva, Ahmedabad (hereinaaer referred to as ' Appellant-3) against

the Penalty imposed on him by the adjudicating authority \'ide impugned order and:

(iii) An appeal (hereinafter referred to as ' Appeal-4) filed by Shri Ravi Solanki, Chief General

Manager (Project), M/s. Gujarat Water InITastructure Limited, Dr. Jivraj Mehta Bhavan,

Block no 1, Sector-10, Gandhinagu-382010 (hereinafter referred to as ' Appellant-4)

against the Penalty imposed on him by the adjudicating authority vide impugned order.

1.1 it is observed that 'appeal-1’ is filed by the ' Appellant-1’ against the impugned order in

respect of the demand confirmed against them towards central excise duty short/not paid as

well as the penalty imposed on them vide the impugned order. All the remaining three

appeals as mentioned above have been med by the respective appellants against the penalty

imposed on them by the adjudicating authority vide impugned order in relation to the

demand confirmed against the main appellant i.e. ' Appellant-1’. Accordingly all the four

appeals have been taken up for consideration under common appeal proceedings.

2. Facts of the case, in brief, are that the main appellant i.e. 'appellant'l ' was re©stered with

The Central Excise Department under ECC No. AACCP3014AXM00-1 for manufacture and

clearance of excisable goods i.e. Water Submersible Pumps and Parts thereof falling under

C'TH No. 8413 of the First schedule to the Central Excise: Tariff Act, 1985 and holding GSTIN.

No. 24AACCP3014AIZB. A show cause notice \vas issued to the appellants by the Joint

Commissioner, Central Excise & GST, Ahmedabad-South vide F.No' V.84/4-48/Aqua/OA-1/1 8..

19 dated 04.01.2019, demanding Central Excise duty amounting to. Rs. 1 ,43,47,178/- from the

'appellant-i’ in respect of'Sublnersible Purnps & Parts’ manufactrued and cleared by them valued

at total Rs. 23,86,45;977/- [as per ’Annexure-l' to the show cause notice] during the period from

December; 2013 to June, 2017, by wrongly availing the benefit of exemption under Notification

No. 12/2012-CE dated 17.03.2012 (Sr. No. 233 ). Further, @miw cause notice (i) TheVI

&i
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said goods cleared by the appellant-1 were also proposed to be held liable for confiscation under

Rule 25 of the Central Excise Rules, 2002 (ii) Penalty was also proposed to be imposed on the

'appellant-1; under the provisions of Section 11 AC of the Central Excise Act, 1944 read with

Rule 25 of Central Excise Rules, 2002 (iii) Penalty was also proposed to be imposed on the

'appellant-2', 'appellant-3' and 'appellant-4' under the provisions of Rule 26 of the Central Excise

Rules, 2002.

2.1 The Show Cause Notice dated 04,01.2019 has been adjudicated by the adjudicating

authority, vi(ie the OIO No 14/CGST/ Ahmd-South/JC/RKT/2020-21 dated 09.10.2023. as per

details mentioned below:

(1) The goods. valued at Rs: 22,11,71,116/ cleared by the 'appellant-1’ under, ineligible

exemption held, liable for. confiscation under Rule 25 of the Central Excise, Rules; 2002;

(2) He confirmed the demand of central Excise duty amounting to Rs.1,32,98,687/- from the

'appellant-1’ by invoking the extended period of five years under section 11 A(4) of the Central,

Excise Acts 1944 in respect of the goods cleared by them in contravention of the provisions of

the Central Excise Act, 1944 and the rules framed there under by availing benefit of the

Notification No. 12/2012-CE dated 17.03.2012, wrongly by way of misstatement and

suppression of facts, with intention to evade payment of duty and also ordered to be recovered

along with interest under Section 11 AA of the Central Excise Act, 1944;

(3) He imposed a penalty of Rs. 1,32,98,687/- upon the ’appellant-1’, under Rule 25 of the

Central Excise Rules, 2002 read with Section 1 IAC of the Central Excise Act, 1944;

(4) He imposed a penalty of Rs. 1,32,98,687/- upon the 'appellant-2’, under Rule 26 of the

Central Excise. Rules, 2002;

(5) He imposed a penalty of Rs. 44,32,895/- upon the 'appellant-3', under Rule 26 of the Central

Excise Rules, 2002;

(6) He imposed a penalty of Rs. 20,00,000/- upon the 'appellant-4', under Rule 26 of the Central

Excise Rules, 2002.

3 . Being aggrieved with the impugned order, all the appellants preferred before the Hon’ble

Conunissioner (appeals), Ahmedabad. The Hon’ble Commissioner (appeals), Ahmedabad, vide

OIA No AHM-EXCUS-001-APP-14 to 17-2021-2022 dated 11.10.2021, partly rejected the

appeal and partly remurded back the above OIO to the original adjudicating authority. Details

are under mentioned:

Table-1

mmaFT Assessable
valueNo

Rate
of
duty
applie
d

6%

Differentia I Exemptime envatDutyAssessable
consideredReversed 1 1 payablevalue after I computeddemanded

cum duty or not
benefit

67695648GWIL
Bhuj
Bhachhau

-'Guiarat

4061739 63863819 383 1 829 m8 2 m
considered,0
appeal
reject

';;;k;;;
+ERen114d



11697245 1 6%
7

im

Other
than
GWil
Bhui
Othe-;
than
GWIL
Bhuj

Other
than
GWIL
Bhui
Othei
than
GWIL
Bhui
OMe;
than
GWIL
Bhuj
Other

than
GWIL
Bhuj
Other
than
GWIL
Bhui

G.Total

2

4

5

3

7

8

I
0

19537063
6

16962646

5816399

1647785

851430

541110

25819370

221 19000
6

For the following clearances,

Sr 1 Categories
No

GWIL Bhuj'
Bhachhau.
Gujaratmi
GWIL Bhuj

Other than

GWIL Bhuj

3. Being aggrieved upon above, all the appellants filed appeal before the Hon’bIc CESTAT

against the OIA No. AHb4-EXCUS-001-APP-14 to 17/2021-22 dated 27.08.2021(issued on

11.10.2023) which are pending for disposal. Details of the same are as under:

Name of Me aooellant
I im?=TCm
miriam;-aTamaia

Senior AccountantBasant Mi
1 GaRgm
GWIJ,,Gandhinagar

(i) The original adjudicating authority decide show cause notice afresh and issued the

impu wed order No.64 /CGST/Ahmd-Southnc/SR/202M@®ql.2023. in this order the
a

7018347

642152

1172223
8

1017759

348984

98867

50582

32467

1548659

1327089
7

6%

6%

6%

6%

6%

the Exemption was denied in the above OIA:

Table-II

Plant scheme

Name

DrR£ia
water Suppiy
Proiectm
water Supply
Project

Mbm
Treatment
Plan

6621082

605804

11058715

960150

329230

93271

48194

30629

1461474

12520189.0
2

11035137
5

10096727

18431192
I
16002496

5487169

1554514

803236

51048 1

24357896

20866981
7

-Vat

clearance I applied

1 6%

Ta$BaTm6

mbBR–M6 642152 653603

-fiBa-8i6195370636

UP\rrl/\pvlvl/ airI LaL-LEaf ZU£D

%i9419l2229MTrbGIfi
4 [ 1 adjustment

of cum duty
benefit and

maria?m–a cenvat
reversal
allowed sub

10

m4 1 verification
8

iBM–mFl;inRcT
back for
examinatio

an and cum
379559 1 -50329 1 au$

benefit and
cenvatF reversal
sub to
veri6cation

nI m

)

0

8

mm8
8

Duty
Demanded

406 1 739

Cen\rat Credit

Reversed @
5c70/6%

1817800

?bn4=7©®2B

Case Di No
0

101492022/29.03.2022
101482022/29.03.2022
101502022/29.03.2022
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Original adjudicating authority has considered Annexure-A of the show cause notice which is

month wise computation of demand. The adjudicating authority has allowed cum duty benefit

and adjustment of Cenvat reversal as allowed by the Hon 'ble Commissioner (Appeals) to the

appellant. Details are as under:

Table-X:El

Table A & B of the Impugned order dated 13.01.2023
mr r s r r it
No. 1 and I SCN I I giving cum I payable after cuP I reversal

Year I I I duty benefit I duty benefit I made(as per
ER- I return)

1 11 225000Dec-
13

M;FTnm
14
li:MTB(m
SSFT576m
14

aRnHem
T;FTi?mm-
14

e

14

ST;T5Tm
e

15

Mar-
15

Apr-
15

June-
15Uni-gm
t
15

Dec-
15

Feb-
16

Mar-
16

Mar-
16

May-
16

May-
16

Sep-
16

Hmo
16

Dec-
16
Mar-
17

Apr-
17

Apr-
17

2

7

10 244169 16

7139957

3800000

11

12

2758823

1306328

15

16

50925717

73900

670000

46700

18

19

20

mo21

1038825

5419827

37128

23

24

25063525

2142026

221324604

(ii) As per Olo9 aBer cum duty benefit9 the demand is confirmed as Rs. 1,25,27,330/-,

however there was totaling mistake of Rs. 17)60J I_. and the actual deBrand which would have

been confirmed aBer Cum duty benefit would be Rs. 1,25,44,934/-[Rs. 19259272330/- +

Rs. 17,604/-].

13500

14546

132600

315905

2422694
1050000

3272997

26833
2596724

1465015

428398

228000

443921

11 1399

165529

78379

30555

9238

40200

5838

36538

62330

325190

4641

15038

2678

0

101824

2084904
4967066

38092670
16509434

51462224

421895
40828992

23034826

6735808

3584906

6979892
175 1562

2602663

1232385

48043 1

69717

632075

44057

574491

980024

5113044

35026

236448

20208

12728

125094
298024

2285560
990566

3087733

273837

4002608

253 14

2449740

1382090

404148

215094

474497
86704

418794
105094

165529156160

73943

3498928826

8715

37925

5507

43632

m6
58801

306783

4378

14187

2526

325189

325 189

574659812544934

rersal claimed by the appel 0

Differential
amount

payable

0

12728

125094
24187

2361252

253 14

2449740

1382090

404148

215094

0

18390

0

73943

0

8715

0

5507

34469

58801

0

4378

0

2526

7206376
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adjudicating authority has considered Rs.57,46,598/- and accordingly balance amount of

Rs.72,06,376/- is proposed to be recovered in the impugned. order.

(iii) The adjudicating, considering cum duty benefit and allowed part of the Cenvat

credit reversed, anally confirmed Central Excise duty of Rs.1,25,27,330/- and ordered for

recovery of differential duty of Rs.72,06,376/- along with interest under section 11 AA(2) of the

EA,1962 and imposed penalty equivalent to duty of Rs. 1,25,27,330 / - . penalty of Rs.

1,25,27,330 / - on shri abhinaya jayantibhai Patel, director of M/s Aqua achineries Pvt. Ltd.,

penalty of Rs 4i,75,776/- on Shri Basant ]V[aurya, Senior Accountant & Authorized Signatory

of M/s Aqua Machineries Pvt. Ltd & penalty of Rs 20,00,000/- on Shri Ravi solanki Chief

General Manager(Project),M/s Gujarat Water In#astructure Limited, Gandhinagar were also

imposed under Rule 26 of the Central Excise Rules,2002.

4 . Being aggrieved by the above impugned order, The appellant has filed the present appeal

on the following grounds:

' Adjudication of following exemption is not legal and correct as the appeal is Pending

before C=E§TAT against OIA .

The appellant submitted that the Hon ble Confmissioner (Appeal) while remanding back the

OIO No. 14/CGST/Ahrnd-South /JC/RKT/2020-21 dated 09.10.2020 dis-allowed exemption in

the case of following exemptions.

Table-IV
Assessable
value

Ra

duty demanded

applied

Assessable
value after

cum duty
benefit

63863819

L e mption
consideredcomputed Reversed payable
or not

GWIL
Bhuj
Bhachhau'

4061739 8 lm-Rom Not
considered,
appeal

rejected,
However

adjustment
of cum duty
benefit and
cerlvat

reversal
allowed sub
10

verification

arat
Oth ir%
GWIL
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6% 6421 52

110351375 mimT2mm

1 070253 1 10096727 605804 -a6®-H7®

195370636 11722238 184311921 ml5 -mV6T4m

In this regard it is submitted that as per the direction of the Hon’ble Commissioner,

(Appeals), the learned adjudicating authority has to verify the Cenvat reversal which the

appellant have claimed and eligibijity of cum duty benefit only, and ought rIot to have

commented with regard to exemption which were already denied by in the appeals against

which the appellant has filed an appeal before the Hon'ble tribunal.

The appellant have filed an appeal before the Hon’ble Tribunal against the dis-allowed

exemption by the OIA No AHM-EXCUS-001-APP- 14 to 17-21-22 dated 11.10.2021. The

learned adjudicating authority ought to have deck £emption only for Sr.No.5,3 ,7
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+ 8 & 10, however, they have also proceeded to decide exemption for Sr.No. 1,2 & 4 which is

already pending before the Hon’ble Tribunal as stated above. When the deemed stay by the

Hon’ble CESTAT is in operation, the learned adjudicating authorities have again decided the

aforesaid exemption mentioned at Sr. No. 1, 2 & 4 which ought not to have decided, the

adjudication in this regard is not legal and proper.

a in remand preceding the learned adjudicating authority failed to examine the

eligibility of various exemption. categorically and erroneously confirmed demand only on

assumption.

While remanding back with regard to eligibiliLy of exemption claimed at Sr. No.5,3,7,8

and 10 of the order in original, the Hon'ble Commissioner, (Appeals) in para 15.2 of the OIA

directed as under:

Further, as discussed in para-.9.5.1 above, I remand back the impugned order to the adjudicating

authority to re-examine the eligibility of respective notification in respect of the said clearances

(shown at Sr. No. 3, 5, 7, 8 and 10 of the table 2 at para-30.8.2 of the impugned order/ of the

Table-1 shown at Para-9 above and decide it aResh, following the principle of natural justice.

As per the above direction of the Hon?bIc Commissioner, (Appeal), the appellant have

Submitted all the documents related to hrlfillment of the conditions of the exemption before the

earned adjudicating authority physically as well as vide E-mail 20.12.2022, 22.12.2022 &

30.12.2022. The appellant would like to submit Invoice wise details of exemption claimed as per

Sr.No.5,3,7,8 and 10 for which eligibility has to be decided after verification of documents

submitted as per the direction of Hon’ble Commissioner (Appeals).
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3 1 132
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08.07.
2015
23.12.
2015

77 HI
25 1

18.08.
2015
31.12.
2013

78 Hi 09.07.
2015

To 2® 18.11.
2016

22 1 22.09.
2016

G. Total

The learned adjudicating authority has considered the cum duty benefit and reversal ofCenvat

credit, however rejected the claim of aforesaid exemptions without appreciating the documents

presented by the appellant. From the above table it could be seen that four types of exemption are

there. Sr. No.5 and 3 involves exemption availed as per Sr. No.233 of Notification No. 12/2012-

CE having condition 23 where under the designation of the authority who have issued certificate

for end use of the goods cleared under the Invoices is also mentioned;

(ii) Sr. No.7 involves exemption availed as per Sr. No.336 of Notification No. 12/2012-CE

having condition No. 41 where under the designation of the authority who have issued

certificate for end use of the goods cleared under the invoices is also mentioned;

(iii) Sr. No. 8 involves exemption a%aed as per Notification No. 10/97-CE, where under the

designation of the authority who have issued certificate for end use of the goods cleared under

the Invoices is also mentioned.

(iv) Sr. No.10 involves exemption availed as per Sr.No.336 of Notification No. 12/2012- CE

having condition No.41 where und6r the designation of the authority who have issued certificate

for end use of the goods cleared under the Invo j Ltioned;
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In this regard the appellant drawn attention to para 35 and 36 of the impugned order wherein the

Learned adjudicating authority while dis-allowing the exemptions it is recorded that:

35. 1 find the exemption was conditional but the documents submitted show that the exemption

was wrongly claimed. Copies of the following documents have been submitted:

(i) A copy of Certificate from Collector and District Magistrate, Subarnapur, Orissa, regarding

clearances made on 21.05.2016, showing that pumps are required for setting up water supply

plants.

( ii)There is another certificate from the District Collector of Banswam, for supply of pumps for

a water supply project for villages in Tehsil Bagidora and Banswara.

iii)There is a Certificate from the Collector and District Magistrate of Rajkot, for the supply of

pumps which is again for water supply project.

iv) There is a Certificate from the Collector and District Magistrate of Bhavnagar for supply of

submerged Centrifugal Pumpsets for Palitana water supply scheme.

36. i find none of the above documents show clearance for setting up of Water treatment

plants.

Therefore, prima facie, the exemption claimed is not admissible for the five clearances that have

been ordered for re-examination. Further, audit of records by CAG Officers or reversal of credit

cannot take the place of evidence to justify the exemption claimed. In view of the above, I find

the demand relating to the five clearances is required to be upheld.

In-spite of the documents related to compliance of the conditions as stipulated in the notification

made available, from the above findings of the learned adjudicating authority it can be seen that

the findings are related to supply of submersible pumps to Water Supply Project/Water Supply

Scheme/Water Supply Plants/ Drinking Water Supply and Water Treatment Plant pertaining to

Sr. No.5 and 3 of Table 7, however the said findings are not at all relevant to the exemptions

pertains to Sr. No.7 ,8 andIO. Therefore confirmation of demand for these exemption at Sr. No.7,

8 and 10 are based on the assumption only.

In this regard the appellant mention that exemption availed for Sr. No.7, 8 and 10 meant for

Hydro Power Project, Super Thermal Power Station and Research & Development works

respectively were not the part of Investigation for supply of goods to GWIL, Bhachau. There is

no any relevance of certificate of District Magistrate as the same was not the condition

prescribed in the relevant Sr. No. of the said Notification.
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With regard to the Exemption at Sr. No 5 and 3 of table 7, it is submitted that the said exemption

availed on the basis of Certificate issued by the competent authorities of respective state which

were properly issued for which no Investigation was carried out, however the leanled

adjudicating authority has wrongly confirmed the demand of Central Excise duty purely without

appreciating the certificates.

Thus all the demand of Central Excise duty involved in the Sr. No.5,3,7,8 and 10 are not

sustainable on merit itself, however the same are erroneously confirmed by the earned

adjudicating authority.

' No role of Shri Ravi Solanki, (;.M. of (iWm, (;andhirragar. IPenalty imposed

erroneous and not sustainable.

From the said facts it would be transpired that there was no role of Shri Ravi Solanki, General

Manager of GWIL, Gandhinagar in getting certificate from the District Magistrate/authorities

who have issue certificate for exemption mentioned at Sr. No.5 and 3 above. However, the

learned adjudicating authority have held Shri Ravi Solanki responsible for the exemption

mentioned at Sr.No.5,3,7,8 and 10. Therefore imposition of penalty under Rule 26 of the Central

Excise Rules, 2002 upon Shri Ravi Solanki is without any merits and is not sustainable.

' The learned adjudicating authority has not fully considered the reversal of Cenva#
Credit.

The learned adjudicating authority in their impugned order has confirmed demand of Rs.

1,25,27,330/-', after considering cum duty benefit and considered adjustment of cenvat reversal

of Rs.57,46,598/- and accordingly balance amount of Rs.72,06,376/- is proposed to be

recovered in the impugned order.

Sr.N Valu. e /short Diff.

glvlrlg duty payabllas per cenvaof re versa

cum duty I after cum made(as claimed reversal notyear amount

benefit duty benefit by the idered

In this regard, the appellant submitted that originally at the time of :first adjudication order it was

the claim of the appellant that they have reversed total Cenvat Credit of Rs.91,38,746/-. The

demand of Rs. 10,48,492/- was dropped considering the eligibility of exemption and cenvat

credit Rs. 9,97,321/- was reversed against this demand. Therefore, after reducing Cenvat of

Rs.9,97,321/- from Rs.91,38,746/-, the balance of Rs.81,41,425/- has to be verified and has to be

allowed. However, Rom the following table it could be seen that the learned adjudicating

authoritY has not considered reversal of Rs.23,94,827 /- in their impugned order. While not

considering the said Cenvat reversed, the learned adjudicating authority has not given any

findings what so ever in the impugned order. Had the said reversal would have been considered,

the actual demand would have been Rs.48,09,862/- as worked out in the following; ,

Table-VI
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With result, the net demand which should have been confirmed would be Rs. 1,25,44,934/- and

after adjustment the net differential amount payable would be Rs.48,09,862/- against

Rs.72,06,376/- computed in the impugned order. The actual demand which should have been

confirmed would be Rs.48,09,862/- and not Rs. 1,25,44,934/-.

The appellant submitted that while availing exempti6n, the appellant have already reversed the

Cenvat credit. If the exemption is dis-allowed, and demand is raised the Cenvat reversal has to be

adjusted at the time of issuance of show cause notice and the demand would be for differential

amount only.

Therefore as computed above, the short payment of Central Excise duty would be Rs.48,09,862/-

and not Rs. 1,25,44,934 /-. Therefore, the appellant would like to contend the learned

adjudicating authority has cued in confirming demand of Rs. 1,25,44,934/- instead of confirming

short payment of Rs.48,09,862/-.

a (E) Excess penalty under Section 1 IA (4) of Central Excise Act, 1944.

The learned adjudicating authority has imposed penalty of Rs. 1,25,27,330/-under section 11 A(4)

of Central Excise Act, 1944, which should have been Rs.48,09,862/- barlg the amount of actual

short payment of central excise duty as submitted herein above. The Section 11 A provides for

issuance of show cause notice for the Central Excise duty short paid. In the case on hand it is the

case of the department that the appellant is not entitled for exemption availed, whereas the

appellant on the date of a\’ailing exemption has already reversed the Cenvat credit. Therefore,

while raising demand itself, the appellant have right9£l@Q3djustment on the date of issuance

of show cause notice itself. Therefore the show/ge;gM&a%uld have been for the amount
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actually short paid i.e.Rs.48,09,862/- This being the case the penalty under Section 11 A(4) of

Central Excise Act, 1944 has to be Rs.48,09,862/- and not Rs. 1,25,27,330/- as imposed in the

impugned show cause notice.

a Interest to be computed form the relevant date of reversal of Cenvat credit.

In view of aforesaid submission, the Cenvat reversal has to be considered on the date/month in

which exemption was availed and accordingly, the interest has to be computed from the relevant

date of filing of ER-1 returns for the respective month.

. Time barred:

The appellant during the course of personal hearing submitted their submission dated 19.12.2022

(in person & through mail soft copy) wherein it that demand under consideration is time barred.

The appellant. would like to contend that they were subjected to CAG Audit and depatmental

Audit as well, wherein objections with regard to non-reversal of Cenvat credit under Rule 6(3) of

CCR, 2004 in connection with the aforesaid Exemption availed by the appellant, to which the

appellant had complied by way of reversing Cenvat credit. Details of'Audit reports are as under.

Further, CAG and Departmental audits were carried out wherein the objection was raised that the

appellant is required to reverse the Cenvat credit while the appellant enjoying the exemption was

not reversed. The summary of the audit carried out are submitted as under.

DeDartmental Audit[collectivejy at Exhibit-

FAR covering period from July, 2011 to
February, 2013,as reported in FAR
No.235/2015- 16

CAG Audit[Collectivejy at Exhibit

No. 24/29.10.2014

(TAR No. 106/2014-15
dated 0.12.2014.)

RF2B7£mmovered is
March,2013 to March, 2015

r
March 2016

e

June,20 1 7

Acc..ordingly2 the appellant have reversed following Cenvat Credit against the clearance on

which exemption was under Notification No. 12/2012-CE.

(i) Rs. 18l173800/_ reversed vide Entry No. 1182/47 DT.20.2.15 in RG-23-II against the clearance

covered during February9 2015 and March, 2015.The said clearances were pertaining tO GWIl'

herein the certificate from Dist. Collector, Bhuj, Gujarat for "Drinking Water SuppIY Project11 as

obtained by GWIL in connection with Audit Report No. FAR-235/2015-16 period covered is

Much, 2013 to March, 2015.
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(ii) in addition to above,1,03,645/- was paid vide Entry No 572 dated 08.07.2015 in RG-23-

!i being differential amount of Cenvat reversed on account of rate difference in reversal @

5.15% against 6% under Rule 6(3) of CCR, 2004 demanded in the Audit Report No. FAR-

/2015-16 period covered is March, 2013 to March, 2015.

(iii) Rs.8,97,215/- reversed vide Entry No.704 dated 21.11.2014 in their RG-23-II against the

clearance under Notification No. 12/2012-CE for the clearance during May, 2013 on

proportionate basis and not @ of 6% in connection with HM.No.24 / 29.10.2014.

(iV) Rs.40,02,608/- reversed vide Entry No. 877/35 dt. 26.12.14 in their RG-23-II against the

clearance under Notification No. 12/2012-CE covered during October, 2014, November, 2014,

December, 2014 at their own under Rule 6(3) of CCR, 2004 to avoid further query raised in past

by CAG.

(v) Thereafter the appellant has started to reverse Cenvat credit regularly either on

proportional basis or at the rate of 5%/6% /7% as applicable under Rule 6(3) of Cenvat Credit

Rules, 2004 and were showing in their ER-1 returns. Total reversal made was Rs. 91,38,746/-

which includes aforesaid reversal.

(vi) Subsequently, the appellant were served with following two show cause notices [As a

result of audit] for reversal at @ 6%/7% under Rule 6(3) of CCR, 2004 in relation to exemption

mailed as well.

SCN No Issue 1nvolved Amount in Rs

V.85/15
20/Cornmr/OA.
1/2015
V.84/15
120/aqua/JV/O &
A- 1/2015

Reversal of an amount

@6% under Option
6(3)(i) and not accepted
reversal under 6(3 A) as
provided under
Rule6(3)(ii

07.04.2015 Jan-2013 to
Jan-2015

1 , 14,34, 124/.

02.01.2016 Feb-2015 to 40,6 1 ,739/
Mar-2015

Further, they were also issued the following SCN denying exemption under Notification

no 12/2012 CE date 17.03.2012(Sr. No 233)

SCN No Issue 1nvolved Date

04.01.20
19

Period
involved
Dec-2013

to April
2017

Amount in
Rs

1 ,43,47,178/.V.84/4-

48/Aqua/OA
1/18-19

exemption under Notification no

12/2012 CE date 17.03.2012(Sr. No
233 & 234 and other are denied &

asked for payment of CE duty @6%

From the above it appears the department has accepted exemption availed by the appellant

during this period from Jan-2013 to Mar-2015, however, for the said period two show cause

notices for recovery of Cenvat credit were Le appellant as a
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result of previous audit and reversal of Cenvat credit made against the said exemption and

reported in ER-1 returns.

Further, in respect of exemption at Sr. No. 5,3,7,8 and 10 the appellant have submitted all

the relevant documents on the dates shown in the following table to the jurisdictional Assistant

Commissioner well before the clearance took place. These documents were also submitted on

dated 19.12.2022 (in person) before the learned adjudicating authority as per the direction in the

Order- In- Appeal to determine the eligibility of the said exemptions. The invoice wise details of

the exemption availed in respect of Sr. No. 5,3,7,8 and 10 and the authorities who have issued

certificate is tabulated herein below:
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able I I e
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' Penalty imposed upon the Appellant, Shri Abbalaya Patel, Director, Shri Ba sant iV[aurya,

Accountant, and Shri Ravi §olanki, General Manager, (;WIL is erroneously imposed:

Bhuj- I BCL,
Bhachhau I NTP(.-- Ltd.

2013 13

m7i3Tm
15 1 th,-

GWIL
Bhuj-
Bhachhau

8 1 134 09.07.
2015

18.11.

2016
m
15 1 than

GW IL

Bhuj-
Bhachhau

Fl 298 62330

22.09.
2016

3

16

22 1

98868

1548659G. Total

However, the learned adjudicating authority has not given any findings with regard to the

documents submitted and why the exemptions are not available to the appellant. Not only that

with regard to the facts submitted in relation to suppression of fact, the learned adjudicating

authority failed to give their categorical findings in the impugned order.

Accordingly it is claimed by appellant that there was no. suppression on their part in relation to

present exemptions as the availment of exemption was in the knowledge of the department well

before the clearances made, the said exemptions and Cenvat reversal were reported in the

respective ER- 1. Therefore the charge of suppression of fact with intention to evade payment is

not applicable to them. However, the learned adjudicating authority has not offered any findings

nor appreciated the submissions of the appellant in this regard.

Accordingly, the impugned show cause notice is not sustainable on the ground of merit as well

as on the gr.ounds of limitation and confirmation of such show cause notice vide impugned order

is also not sustainable.

Without prejudice to what has been submitted herein above, the appellant submits that the

learned adjudicating authority without appreciating correct facts, has imposed penalties under

Rule 26 of Central Excise Rules, 2002 on Shri Abhinaya Patel, Director, Shri Basant Maurya,

Accountant, and Shri Ravi Solanki, General iVlanager, GWIL.

nl
012- 1 8
CE
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In this regard it is submitted that the appell, €mption mentioned as under
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f

Sr.

No

1

2

4

Category

GYM–m
Bhachhau-Gujarat

Other than GWIL
Bhuj

Other than-
Bhuj

Other than GWIL
Bhuj

5

3

7

8

Other than GWIL
Bhuj

Other tham
Bhuj

r
Bhuj

Other tham
Bhuj

10

G.Total

In this regard it is contended that:

The Exemption mentioned at Sr. No. 1.2 and 4 are already disputed by the appellant

by way of an appeal before the Honlble CESTAT, A}unedabad as the same were

denied in the Order in Appeal. Therefore, its adjudication in the present remand back

proceeding is unwarranted as submitted elsewhere in this grounds of appeal.

(1)

(ii) As regard to exemption mentioned at Sr. No. 3,5,7,8 10, the appellant have

categorically contended elsewhere in this grounds of appeal that the appellant have

rightly claim exemption and also submitted the relevant documents, however the

learned adjudicating authority has erroneously denied these exemptions.

Prior to effecting any clearances for the aforesaid exemption i.e.1,2,4,3,5,7,8 and 10

to comply the conditions of the respective Sr.No. of the notification, the appellant

have produced all the documents before the jurisdictional Assistant Commissioner

and the said documents were also presented before the learned adjudicating authority

in the present proceedings;

(111)

Table-VIII
e Duty-
value I duty I demanded

aDDlied

B?maiim

Cenvat Rgb=Plant scheme

rlame

Drinking
water supply
>roiect

-Drinking
water supply
lrQject

Sewage
water
treatment
lant

1817800

Tm4=7-aT 7018347

642152

4394194

653603alma%

195370636

16962646

11722238

m–Toni
7105328

385691
project/ water
supply
scheme/water

suppjy olants
Drinking
water supply
and water
treatment
llant

Rmc
power
project,ther
maI power
uoiect

Super
Thermal

power
station,ther
mal power
proJect
Research &
Developmen
t works

3{fmT6V;–T4®i 379559

0mm=%–m

maTT@f–=BE 14424

4 32467 32467

812141

7531778

25819370

221190006

1548659

13270897
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(iV)

(V)

Further they submitted that the invoice wise details of the ciearances covered in

3,5,7,8 10 are as under:

O

Sr.

No.(T
able

2)

5

Invoic
e No.

18

275

379

20 1

530

57

311

439

The appellant was subjected to CAG audit as well as departmental audit. As per the

direction of the Audit, the appellant have reversed Cenvat Credit which was not

reversed. There are two separate show cause notices demanding to reverse the Cenvat

Credit against the exemption availed. There-by all the activities of the appellant was

very much in knowledge of the department about the exemption availed. Neither the

appellant suppressed any material facts form the department nor Shri Abhinaya Patel

& Basant b4aurya did. Therefore, the penalty imposed upon the appellant under

Section 11 (4) of the Central Excise Act, 1944 and penalty under Rule 26 of Central

Excise Rules, 2002 imposed UPon Shri Abhinaya Patel, Basant Maurya are erroneous

and not sustainable.

As regard to imposition of penalty upon Shri Ravi Solarlki, GM of (ml, his role

was conEned only for the exemption mailed at Sr. No. 1 of the aforesaid table.

Against the said exemption the appellant have filed an appeal before the Hon'ble

Tribunai and not only that Shri Ravi Solanki have also filed an appeal before the

Hon’ble CESTAT, Ahmedabad whereas there was no role on his part for the

remaining exemption. Therefore, the imposition of penalty upon Shri Ravi Soianki

under Rule 26 of Central Excise Rules, 2002 is erroneous and not sustainable.

Invoic I payable
e

21.04.
2017

10.12.
2014

30.12.
2016

30.09.
2014

30.03.
2016

21.05.
2016

30.01 .
2015

IO-02-
2016

X

Sr. No.

Table-lX

Transactions under consideration
r e

!'=bmitte 1 the I issued by I work
d on :ustomeF 1 i carried out

a
17 1 Turbo Ltd I Collector,Ba I supply 1 12-

nswara,Raj] project/Wate I CE
Mr I r Supply14 1 Constru I Collector.B I Scheme/\vat

cOon Co 1 havnagar,G 1 er
uj. -I supplyPlants

e

:' IE:g'~= :,'1:iTiT.aka

s

INFRA I Collector,Ba
Limited I nswara,Raj

s

15 1 Turbo Ltd 1 Collector,Ba
nswara,Raj

a

Turbo Ltd 1 Collector,Su
barnapur,Od
isha
Dist.
Collector,Jai
I)ur

R;;i
:,c>@:b\by

mr
No 1 ndi

tio
11

U216323

385691

263848

125105 23.09.20
14

23442

43632 30.12.20
15

m312/20
12-
CE

26833 17.10.20
23

SPML
Infra
Ltd

cmt
23 1 bug

J



GAPPL/COM/STP/222-225/2023

440

377

3 132

377

7 204

25 1

8 134

10 298

221

G. Total

(i) For Invoice No 18 dtd 21.04.2017:

Poonamalle Road,

No/Chittor/ACE-Udaipur NIT-02(Surwaniya)/20 13-.14/1598-1609 dated 23.09.13 from

Additional Chief Engineer (BP & SP) PHED Rajasthan Jaipur for executing the works of

Regional Water Supply Scheme of 334 Villages of ChoU Sarwan and Talwada Panchayat Samiti

District Banswara and Peepalkhunt Panchayat samiti

District Banswara and Pratapgarh Fc

lo-02- 1 17463
2016

mm1
23

30-12-
2016

1017759

bm7m15
2015 1 1 15

mI
ELECTRI
C
ENGINE
ERING
CO.
H. M.

H015 1 1 15 1 Engineers I
23.12.
2015

18.08.
2015

165529

348984
37082

23.09.20
15

20.07.20
15

3 0

2013 1 1 13

50582

mT3
2015

09.07.20
15

mT–n
15

18.11.
2016

76737–Tm?iT
16

22.09.

2016

98868

1548659

M/s Larsen & Toubro Ltd., L&T Construction, Water & Effluent Treatment, Mount

Manapakkam, P.B. No

17.10.20
23

Realty
& Infra
Develop
ers Ltd

inba$
mont I Comrnr,Ma

Pvt Ltd I ndya Dist.

E
MANAGE
R
(PROJECT
S)
i NTPC
LTD
BHARTIY
A RAIL
BIJLEE
COMPAN
\{ LTD.

Lupin
Ltd

FANS A.
S.

Ge=1 aa
Manager
NTPC
Ltd.

arrlarl

DiF
Collector.
Rajkot,Guja
rat for
Rajkot
Municipal
Corp.

ChRe

Executive
Officer,BR
BCL. NTPC
Ltd.

DiGi=
Lupin Ltd.
for Research
&
Developme
nt

Chief
Executive
Officer.
MEJA
Thermal
Power.
thermal
power
lroject

Regional
Executive
director,
NTPC

IVlauda,Mu
mi)ai for
hydro power
roject

Chennai -600089 got work order979,

District Pratapgarh and their Dhanies in
r the same M/s Larsen & Toubro Ltd has

Drin@
water supply
and water
treatment
Plant

n212/20
12-

CE

BaRBin
1F; 1 8

Ther=1 aT

Power
project

for Re;mr
&
Developmen
t

mCE.
further amended
vide

NOTIFICATION

No. 16/2007-
Central Excise

Sup;
thermal

power
station

Ba–3–R
201
2-
CE

41

Sup;
thermal

power
station

12/
201
2-
CE

the
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been placed order for the various type of Pumps to M/s Aqua Machineries PW. Ltd and provided

the Certificate, duty signed by the proper authority for exemption of excise duty as per

Notification 12/2012-CE dtd 17.03.2012(Sr no 233 &condition no 23) in wIach it is clearly

mentioned that “the subject pumps are an integral part of the aforementioned Water Treatment

Plant.”. Hence the benefit of the Notification 12/2012-CE dtd 17.03.2012(Sr no 233 &condition

no 23) to the appellant requires to be extended.

F

(ii) For Invoice No 275 dtd 10.12.2014

M/s Vraj Construction Co., AmI:eli ordered to M/s Aqua Machineries Pvt, Ltd. for

pump sets required to M Vraj Construction Co. Palitana :Nagarpalika, Palitana, Dist. Bhavnagu

for executing the Works of "Palitana Water Supply Scheme" and provided the Certificate, drdy

signed by the proper authority for exemption of excise duty as per Notification 12/2012-CE dtd.

17.03.2012(Sr. no 233 &condition no 23) mentioning that the pumps are “intended use as

specified in column 3, Sr. No. 233 of Notification No: 12/2012 dated: 17-03-2012. The said

pump sets are integral part of aforesaid water supply project.” Hence the benefit of the

Notification 12/2012-CE dtd 17.03.2012 (Sr no 233 &condition no 23) to the appellant is

available.

(iii) For Invoice No 379 dtd 30.12.2016

The Karnataka urban water body & Drainage Board, Division Tamakaru entrusted the works to

M/s Subhodaya Engineers, M.G. Road, Manglore on tender basis for supply, erection,

electrification and commissioning of suitable HP submerged centrifugal pump sets at raw water

pump house at Bugudanahally, pure water pump house at WTP and IPS santhemaidana along

with allied accessories under providing continuous pressurized water supply scheme to tumakuru

city under UIDSSNZn agreement No 47/2016-17 dated 18.10.2016.

M/s Subhodaya Engineers ordered to M/s. Aqua IV[achineries Private Limited for various type

of Pump sets to be-supplied to Executive Engineer, KUWS&DB. Division Tumakuru for

executing/ providing water supply scheme and provided the Exemption certificate duty signed by

the proper authorities. In the said certificate it is mentioned that said pump sets are for the use as

specified in item No (1) , column 3 of Sr. No. 233 of the notification No. 12/2012 - Central

Excise de. 17/03 2012. The said equipments/pump sets are integral part of the aforesaid water

supply project intended to make the water fit for human & animal consumption under Water

supply scheme to Tumakuru City. Therefore, the benefit of the Notification 12/2012-CE dtd.

17.03.2012(Sr. no 233 &condition no 23) to the appellant is available.

(iv) For Invoice No 201 dtd. 30.09.2014

Ms SPM[L INFRA LIMITED, Gurgaon-.122001, Hmyana got work order of Additional Chief

Engineer, PHED, Projects Region Jaipur under work order no. 3198 dated 08.03.2013. Ms

SPM[L INFRA LIMITED ordered to M/S AQUA MACHINIRIES PVT. LTD., Plot no 3821

Phase IV, G.I.D.C. VATVA, Ahemdabad 382445

work of process to Drain the wastage water undl

Pumps for execution of the
6 of WTP from 400 MLD toR

e
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db 600 MLD at Surajpura under Bisalpur Jaipur Water Supply Project sanctioned by the competent

authority of the State Government for carrying clear water from Bisalpur Dam to Jaipur City. For

the same they have provided the Exemption certificate duty signed by the proper authorities in

which it is clearly mentioned that subject Drain Pumps are meant for intended use of the integral

part of the water supply projects mentioned in notification no. 6/2007 dated 1 st March, 2007 and

subsequent amendment vide notification no. 26/2009 CE dated 4.12.2009 and 12/2012 dated

17.03.2012 of department of Revenue, Ministry of Finance and Company Affairs, Govt. of India

and therefore exempted of Excise Duty. it is certified that these Drain Pumps, shall form al

integral part of above mentioned drinking water supply scheme. These pumps shall be used for

Drain the wastage water under work of Extension of WTP, Surajpura. Therefore, the benefit of

the Notification 12/2012-CE dtd. 17.03.2012(Sr. no 233 &condition no 23) to the appellant is

available.

(v) For Invoice No 530 dtd. 30.06.2016
M/s Larsen & Toubro Ltd., L&T Construction, Water & Effluent Treatment, Mount

Poonamalle Road, Manapakkam, P.B. No 979, Chennai -600089 got work order

No/Chittor/ACE-Udaipur NIT-02(Surwaniya)/2013-14/1586-1597 dated 23.09.13 from the

Additional Chief Engineer (BP & SP) PHED Rajasthan Jaipur for executing the works of

Regional Water Supply Scheme of 82 Villages & there dhanies of Tehsil Bagidora & Banswara

of District Banswara (Raj.) from Suwaniya dam. For execution of the same, M/s Larsen &

Toubro Ltd has placed order for Submersible Pumps and its Accessories to M/s. Aqua

Machinedes Pvt. Ltd, Plot no. 3821, Phase - IV, GIDC, Vatva, Ahmedabad - 382445, Gujarat,

India, and provided the exemption certificate issued by the proper authority. In the Certificate, it

is clearly mentioned that the above goods is for intended use as specified in Si.NO.233, in

Column (3). Item (1) of the Notification No. 12/2012- Central Excise dated 17.03.2012. The

above said Submersible Pumps are an integral part of the aforementioned Water Supply Project.

Hence, the benefit of the Notification 12/2012-CE dtd. 17.03.2012(Sr. no 233 &condition no 23)

to the appellant is available.

(vi) For Invoice No 57 dtd. 21.05.2016
The work of 'Execution of 15 nos. of Lift Irrigation Schemes in the TeI Sub basin

having Coaunand area between 500Ha to 2000 Ha in the Cluster No. XV in the districts of

Balangir, Subarnapur & Boudh including its distribution network, up to 20 Ha Chak having total

planned Culturable Command Area of 21,150 Ha on ’'PC -Turn Key" basis comprising work of

Detailed Survey, Planning, Design, Drawing, Estimation, Preparation of Land Acquisition Cases,

Preparation of cases for forest land if any, Installation of electrical system connectivity from the

Local Grid Substations, and commissioning of all the LI schemes along with the distribution

system and Operation & Maintenance of complete commissioned schemes for five years." Has

been entrusted to M/s. Larsen & Toubro Limited, ECC Division, 2nd & 3rd Floors, Plot No.

Id Mark: SBI Damana Square, Bhubaneswar414/2396, Main Road, Chandrasekh:

113-14 dt. 06.08.2013 by the Department ofOdisha - 751016, Vide agrwma
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Water Resources, Government ofOdisha. In this regard :M/s. Larsen & Toubro Limited order to

M/s Aqua Macldneries Pvt Ltd, to supply various type of pump sets intended to use in the

completion of the above work. They have provided the day signed exemption certificate from

the authority regarding the same. In this certificate it is mentioned that” All items of machinery,

including instruments, apparatus and appliances, auxiliary equipments and their

components/parts required for setting of water supply plants” is issued under the noti6cation no.

3/2004 - Central Excise, Dt.: 08.01.2004 to enable the supplier to supply the above goods at 'NH’

rate of Excise duty.

For reference nodacation no. 3/2004 - Central Excise, Dt. : 08.01.2004 is re-produced as under:

In exercise of the powers conferred by sub-section (i) of section 5A of the Central Excise Act, 1944 ( 1 of
1944), the Central Government, being satisfied that it is necessary in the public interest so to do, hereby
exempts –

(i) All items of machinery, including instruments, apparatus and appliances, auxiliary
equipmeht and their components/parts required for setting up of water supply
plants; and

Pipes needed for delivery of water from its source to the plant and from there to the
storage facility, falling under the First Schedule to the Central Excise Tariff Act, 1985
(5 of 1986), from whole of the duty of excise leviable thereon under the said First

Schedule, subject to the condition that a certificate issued by the Collector/ Deputy
Commissioner/District Magistrate of the District in which the project is located, is
produced to the Deputy Commissioner of Central Excise or the Assistant

Commissioner of Central Excise, as the case may be, having jurisdiction, to the effect
that such goods are cleared for the intended use specified above.

(ii)

Explanation.- For the purpose of this notification, water supply plant includes a plant
for desaIFnation, demineralization or purification of water or for carrying out any
similar process or processes intended to make the water fit for agricultural or
industrial use.

WIlIIe going through the exemption certificate & Invoice submitted by the Appeliant, it appears

that the goods supplied were for irrigation/agriculture purpose. Therefore, the benefit of the

noti6cation no. 3/2004 - Central Excise, Dt.: 08.01.2004 is available to them.

(VII) For Invoice No 311 dtd. 30.01.2015

M/s SPML INFRA LIMITED, Gurgaon-122001, Haryana was awarded work order of

Additional Chief Engineer, PHED, Projects Region Jaipur under work order no. 3198 dated

08.03.2013.

In this work order, they were required to supply Drain Pumps(Manufactured by Ms. Aqua

MachinerY Pvt. Ltd.) to Superintending Engineer, PHED Project Circle, Tonk, Rajasthan. These

Pumps were intended to use for the process to Drain the wastage water under work of Extension

of WTP Bom 400 Ml'D to 600 MLD at Surajpura under Bisalpur Jaipur Water Supply Project

sanctioned bY the competent authority of the State GovernITrent for carrying clear water from

Bisalpur Dam to Jaipur City.
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In this regard, M/s Aqua Machinery Pvt. Ltd. has furnished the duly signed excise exemption certificate

issued by the proper authorities specified in (condition 23) Sl.NO.233 of the Notification 12/2012-CE dtd.
17.03.2012. In the certificate,it is clearly mentioned that " These Drain Pumps shall be used in the work

of process to Drain the wastage water under work of Extension of WTP from 400 MLD to 600 MLD at
Surajpura under Bisaipur Jaipur Water Supply Project sanctioned by the competent authority of the State

Government for carrying dear water from Bisaipur Dam to Jaipur City. The above mentioned Drain

Pumps are meant for intended use of the integral part of the water supply projects mentioned in

notification no. 6/2007 dated lst March, 2007 and subsequent amendment vide notification no. 26/2009
CE dated 4.12.2009 and 12/2012 dated 17.03.2012 of department of Revenue, Ministry of Finance and

Company Affairs, Govt. of India and therefore exempted of Excis3 Duty. It is certified that these Drain

Pumps, shall form an integral part of above mentioned drinking water supply scheme.

Therefore, the benefit of the Notification 12/2012-CE dtd. 17.03.2012(Sr. no 233

&condition no 23) to the appellant is available.

(VIIF) For Invoice No 439 dtd. 10.02.2016

M/s. Vishnu prakash R. Pungalia Ltd. 103, Desire Bldg. Dunes Co-opuadve Housing

Society, Dunetha, daman-396210 ordered to M/s Aqua :M[achineries Pvt. Ltd to provide/supply

the Submerged Centrifugal Pump Sets with Accessories and Non-Clog Submersible Pump Set

with Accessories. Further They submitted that the same intended to use in “ Implementation of
water supply scheme at Dunetha, Daman”.

They provided the duly signed excise exemption certificate issued by the proper authorities

specified in (condition 23) Sl.NO.233 of the Notification 12/2012-CE dtd. 17.03.2012. In the

certificate, it is clearly mentioned that "these items are for the intended use as specified in
Column 3, sr. no. 233 of the notification no. 12/2012 dated 17

Therefbre, the benefit of the Noti6cation 12/2012-CE dtd. 17.03.2012(Sr. no 233

&condition no 23) to the appellant is available.

- (IX) For Invoice No 440 dtd. 10.02.2016

MA. Vishnu prakash R. Pungalia Ltd. 103, Desire Bldg. Dunes Co-operative Housing

Soc,iety9 Dunetha, daman-396210 ordered to M/s Aqua ]V[achineries Pvt. Ltd to provide/supply

the Submerged Centrifugal Pump Sets with Accessories and Non-Clog Submersible Pump Set

with Accessories. Further They submitted that the same intended to use in the water supply

project of “Implementation of water supply scheme at Dunetha, Daman”.

They provided the duly signed excise exemption certificate issued by the proper authorities
specified in (condition 23) Sl.NO.233 of the Notification 12/2012-CE dtd. 17.03.2012. In the
certificate9 it is clearly mentioned that "these items are for the intended use as specified in
Column 32 sr. no. 233 of the noti6cation no. 12/2012 dated 17.Therefore, the benefit of the
Notification 12/2012_CE dtd. 17.03.2012(Sr. no 233 &condition no 23) to the appellant is
available.

W) For Invoice No 377 dtd. 30.1282016

M/s Degxemont Private Limited> Unitech Business Park, Tower-A,2nd Floor, South City-1,
Gurgaon 122001 ordered tO Ms Aqua Machineries Pvt. Ltd, PIOt No. 3821, Phase-IV9 G.I.D.C.9
Vatva9 Ahmedabad to supply the submersible pumps to The Executive Engineer K3)p
BWSSB_ Cauvery Water supply Scheme Stage 1 & II at T.K. Halli. They have furnished the

duly sigBed excise exemption certifi( led by the proper authorities specified in (con'

17.03.2012. In the certificate, it is clearly23) SI.NO.233 of the NotincationJ QX
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mentioned that “The pumps will be used for Water Treatment Plant in Lieu of Existing Cauvery

Water Supply Scheme (CWSS) Stage I &' iI at T.K. HaIn Project and are for the intended use as

specified in Column 3, SI.No.233(1) of the Noti8cation 12/2012 dated 17.03.2012.. The said all

items of machinery, including instruments, appara-ms and appliances, auxiliary equipment and

components or parts required for setting up of Drinking Water Treatment Project.

+

Therefore, the benefit of the Notification 12/2012-CE dtd. 17.03.2012(Sr. no 233

&condition no 23) to the appellant is available.

(m) Invoice No 132 dtd. 08.07.2015

Contract Agreement and Work Order No. Wtt. Works/East Zone/Out. No. 533 Dt.

23/2/2015 was signed between M/s. Doshi Electric Engineering Co., Rajkot and Municipal

Commissioner, Rajkot Municipal Corporation, Rajkot.

In this regard, M/s. Doshi Electric Engineering Co., Rajkot order to M/s . Aqua

Machineries Pt Ltd for the work of Design, Manufacturer, Supply, Erection, Testing &

Commissioning of Submerged Centrifhga1 Pump Motors, Electrical Equipments, instrumentation

and Manifold with MS piping system at Bedi head works under Rajkot water supply scheme

base on Narmada pipeline for 1) Pure water pumping 2) Raw water pumping with two years

Comprehensive Operation & Maintenance and also provided the duly signed exemption

certificate from the authority regarding the same. In this certificate, it is mentioned that “ the

goods to be supplied are for the project of Drinking Water Supply and Water Treatment Plant.

Hence, the benefit of the Notification 12/2012-CE dtd. 17.03.2012(Sr. no 233 &condition no 23)

to the appellant is available.

(XII) invoice No 377 dtd. 2:3.12.2015

Contract Agreement and Work Order No. Wtr. Works/East zane/out. No. 305 dt. 15-09-

2015 was Signed between M/s. H.M Engineers, Ahmedabad and Municipal Commissioner,

Rajkot Municipal Corporation, Rajkot for the project of drinking water supply and water

Treatment plant Aji Filter Plant GSR No.-11 (Capacity IOML).

In this regard, M/s. H.M Engineers order to M/s. Aqua Machineries Pvt. Ltd. to supply

the pump sets and provided the duly signed exemption certificate from the authority regarding

the same. In this certificate, it is mentioned that the goods to be supplied are for the project of

drinking water supply and water Treatment plant as per relevant notification of Central Excise

Department No. 12/2012-Central Excise de: 17.03.2012 (_'olUIm 3 Sl. No. 233(12233) for supply

goods at "NIL" Excise duty. Hence, the -benefit of the Notification 12/2012-CE dtd.

17.03.2012(Sr. no 233 &condition no 23) to the appellant is available.

(Xm) Invoice No 204 dtd. 18.08.20iS

NTPC vide project authority Certificate(PAC) Ref No CS-9575-137-2-PAC dtd 26.03.2013

awarded the contract to M/s Mcnally Bharat Engineering Company Limited, Kolkata for Pre-

treatment plant package for IVlouda STPP. ;0 MW).further vide amendment No 06
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of the said PAC, ordered to M/s. Aqua Machineries Pvt. Ltd. to supply the Drainage pump sets

with motor and provided the duly signed exemption certificate confirming Mou(ia thermal power

project as mega thermal power project as per relevant notification of Central Excise Department

No. 12/2012-Central Excise de: 17.03.2012( Sl. No. 338(condition no 43) for supply go6ds at

"NIL" Excise duty.

For the reference, Sr. No 338(condition no 43) of Notification No. 12/2012-Central Excise

dtd. 17.03.2012 is reproduced as under:

338 1 Any
Chapter

All items of machinery, including prime movers, instruments, apparatus
and appliances, control gear and transmission equipments, power cables used
within the power generation plant, auxiliary equipment (including those
required for research and development purposes, testing and quality
control), as well as all components (whether finished or not) or raw
materials for the manufacture of aforesaid items and their components,
supplied to mega power projects from which the supply of power has been
tied up through tariff based competitive Ni143
bidding or a mega power project awarded to a developer on the basis of
such bidding.

Explanation. -For the removal of doubts, it is clarified that goods required
for setting up of "mega power project" include the goods required for
development of facilities such as ash disposal system including ash dyke
water intake including treatment and storage facilities and coal
transportation facilities for such a project, notwithstanding the fact that such
facilities are set up inside or outside the power plant's designated boundary

43

(a) an officer not below the rank of Joint Secretary to the Government of India in the
Ministry of Power certifies the project as Mega Power Project:

If

(b) in case the certificate regarding mega power project status issued as above is
provisional, the chief executive officer of the project furnishes a security in the form of
a fixed deposit receipt or Bank Guarantee from any scheduled bank for a term of thirty
six months or more, in the name of the President of India for an amount equal to
the duty of excise payable but for this exemption, to the Deputy Commissioner of
Central Excise or Assistant Commissioner of Central Excise, as the case may be, having
jurisdiction and if the project developer fails to furnish the final mega power status
certificate within a period of thirty six months from the date of clearance of
excisable goods, the said security shall be appropriated towards duty of excise
payable on such clearances but for this exemption;

(c) an officer not below the rank of Chief Engineer in the Central Electricity
Authority certifies that the said goods are required for the setting up of the said
mega power project under the Government of India initiative, indicating the quantity,
description and specification thereof;(d)the Chief Executive Officer of the project
furnishes an undertaking to the Deputy Commissioner of Central Excise or Assistant
Commissioner of Central Excise, as the case may be, having jurisdiction, to the
effect that-

a.

b.

the said goods will be used only in the said
project and not for any other use; and
(ii)in the event of non-compliance of sub-clause
(i), the project developer will pay the duty which
would have been leviable at the time of clearance of
oods, but for this exemption.

Therefore, the benefit of the above notification is available for them.

WV) Invoice No 251 dt(in 31e12e2013
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Bhatiya Rail Bijlee Company Ltd. (A subsidiary of NTPC Ltd.) awarded a contract for

Supply of various type of goods to M/s Jyoti Ltd., Industrial Area, P.O. Chemical Indusuies,

VadOdaI:a-390003 against Contract Agreement No. CS-0270-.133C:aFC-

COABRBCL/NABINA(}AR/10-11/4A dated 18/05/10 for execution of work ofNABINAGAR

THERMAL POWER PROJECT,BRBCL SiTE, VILLAGE & PO:NABiNAGAR,DISTRICT:

AURANGABAD (BIHAR) 824 303 .

In this regard, M/s Jyoti Ltd ordered to ]Ws Aqua iVtachineries Pvt. Ltd. to supply the

“Submersible(Portable) type pump with drive for dewatering for disilating & hZtUV system. M/s

Jyoti Ltd also provided the duly signed exemption certificate confirming NABINAGAR

THERMAL POWER PP,OJECT as mega thermal power project as per relevant notification of

Central Excise Department No. 12/2012-Central Excise dtd. 17.03.2012( SI. No. 338(condition

no 43) for supply goods at tINIL" Excise duty. Therefore, the benefit of the above notification is

available for them.

(XV) Invoice No 134 dtd. 09.07.2©15

Lupin Research Park, 46A/47A, Village Nande, Taluka Mulshi, Pune vide their duly

signed excise exemption certificate date 01.07.2015 order to M/s Aqua Machinedes Pvt. Ltd. to

supply the pump sets to its Research & Development activities. in the certificate it is clearly

mentioned that the goods in receipt for which exemption from excise duty is claimed under the

notification No 10/97 as amended vide Noti. No 16/2007 dtd 01.03.2007 are required for

research purpose only. The goods shall not be transferred or sold by the company for a period of

:five years aom the date of installation.

Para 2 of the No 10/97 97 as amended vide Nod. No 16/2007 dtd 01.03.2007 is re-produced as

under

Name of
the
Institutions

Description of the goods Conditions

Research

institution,
other
than a
hospital

(a) Scientific and
technical instruments,

equipmentapparatus
(including cornputers:
(b) accessories, m)
consumab]es;
(c) computer m-
Compact Disc-Rdad Only

(CD-ROM),Memory
recorded magnetic tapes,
microfilms, microfiches

d) prototypes

1) The institution - (i) is registeredTR;
Government of India in the Departrnent of
Scientific and Industrial Research; (ii) Head gives

a certificate in each case of clearance of goods
certifying that the said goods are essential for
research purposes and will be used for the stated
purpose only. (2) The aggregate value of prototypes
received by an institution does not exceed fifty
thousand rupees in a financial year. (3) The goods
falling under (1) and (2) above shall not be
transferred or sold by the institution for a period
of five years from the date of installation."

Therefore, the benefit of the above notification is availabie for them.

(XVD Invoice No 298 dtd. 18.11.2016

IVIEJA URJA NIGAM(P) LIMITED(a joint venture of NTPC Ltd & U.P. Rajya Vidyut Utpadan

Nigam Ltd.) has awarded Contract No. MUNPL/C&M/Contracts/12-13/FC-COA-0016 dated

15.06.2012 to M/s FANS a.s Czech Republic the SInE
Ed

_of cooling tower package for MEJA
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Thermal Power Project(2x660 MW) as m4in contractor. For execution of the above work M/s

FANS a.s., Czech Republic order to M/s Aqua IVlach incHes Pvt. Ltd. to supply the Sludge pump

with motor . Along with above, they have also provided Excise duty exemption certificate, PAC

dated 20.01.2014(duly notarized) mentioning that “the supply of the goods under the contract

made to Mega Power Project in India is under the procedure of ICB(International Competitive

Bidding) in accordance with the pro\'=6ions of paragraph 8.2 93) of FTP and the import content

of the order is ME” as per relevant notification of Central Exeise Department N6. 12/2012-

Central Excise dtd. 17.03.2012( SI. No. 336(condition no 41) for supply goods at "NIL" Excise

duty. Therefore, the benefit of the above notification is available for them.

(XVID Invoice No 221 dtd. 22.09.2016

M/s NTPC, Ltd awarded the contract no WRHQ-C & M-9561-'001-2-FC-COA-13 dated

28.07.2010 to Ms. Unitech Machines Limited, "UM House" Plot No.35P, Sector-44, Gurgaon-

122 022, Huyana, to supply of the goods for ASH Water Recirculation System package Mauda

STPP(2x500MW) for Mauda Thermal Power Project, under the procedure of International

competitive Biddihg in accordance with the provisions of paragraph 8.2(g) and 8.4.4(iv) of the

Policy.

For execution of the above work Ms. Uni-tech Machines Limited order to M/s Aqua

Machineries Pvt. Ltd. to supply the Portable submersible pumps. Thoy provided the Excise duty

exemption certificate, PAC dated 20.01.2014(duly notarized) and certi$'ing the Mauda Thermal

Power Project as Mega Power Project as per relevant notification of Central Excise Department

No. 12/2012-Central Excise dtd. 17.03.2012( SI. No. 336(condition no 41) for supply goods at

I'NIL" Excise duty. Therefore, the benefit of the above notification is available for them.

o The Appellants have requested to set aside the impugned OIC) and allow their appeal on the

above ground.

6. The appellmrts were granted opportunity for personal hearing on 11.09.2023 . Shri Vijay N

Thakkar, consultant along with Slui Abhinaya Patel & sha Basant Maurya appeared for personal

hearing as authorized representative of all the four appellants. They re-iterated the submissions

made in the Appeal Memorandum. They submitted that the appellant provided pumps for setting

up of water treatment plant to the Government of Gujarat through, Gujarat Water infrastructure

Ltd9 and claimed exemption from payment of Central excjge duty under the notification number

12/2012_C'E serial number 233 and submitted a certificate from the District Magistrate in

compliance to the condition number 23 of the notification. Sinrilarly, appellant also supplied

power driven pumps against internatIonal competitive bidding and claimed exemption from

CentlaI excise duty under serial number 336 of the scone noti6cation and complied with. the

condition number 41 A)r the same. The appellant also supplied pumps and machinery to power

plants and claimed exemption under serial number 338 of the same notification subject to

compliance of condition number 43. However> the departmental officers have made a case by

validity of the certificateswrong interpretation of the purpose of the 9@@
CE

+

It

Ive questioned

Hon
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issued by the competent authorities. They further, submitted that the appellant had supplied the

machineries and pumps etc. as per Government conditions for the bidding and had not factored

excise duty in their bidding price.

Further, even if there is any dispute on interpretation and scope of their exemption, the

same cannot be called suppression on part of the appellants with intention to evade duty or to

gain any undue advantage. Therefore, they requested to set aside the impugned order and the

penalties on the co-appellants.

Due to change in the appellate authority, the appellant was given another opportunity of

personal hearing on dated 18.12.2023.Shri Vijay N.Thakkm, Tax Consultant and Shri Basant

rnaurya appeared for personal hearing as authorized representative of all the four appellants.

They re-iterated the contents of the written submission and requested to allow their appeal.

at

7. 1 have carefully gone through the facts of the case available on record, grounds of appeal in

respective appeal memorandum med in all the four appeals and submissions made by the

appellants at the time of hearing,

8. As the demand mentioned against Sr No 1,2 & 4 of the above mentioned “Table-1” was

upheld vide OIA No AHM-'EXCUS-001-APP-14 to 17/2021-22 dated 27.08.2021(issued on

11.10.2023) against which all the appellants preferred appeal before the Hon’ble CESTAT and

the same are pending for disposal. Therefore, I refrain from offering any comment in that

rescpect.

8.1 Now, the Issues to be decided is only in r/o Sr. No 3,5,7,8 & 10 of the “Table-l” under

the present appeals which are as under:

(1) Whether the main appellant i.e. 'appellant-1’, as contended, is eligible for and has correctly

availed the benefit of exemption of Notification No. 12/2012-CE (Sr. No. 233, 336, 333 & 339)

and Notification No. 10/97-CE (as amended vide Notification No. 16/2007-CE &om time to time

in respect of the clearances of Submersible Pumps & Parts thereof manufactured and cleared as

per ’Annexure- 1’ of the show cause notice or otherwise?

(2) Whether the demand raised and confirmed against the main appellant i.e. 'appellant-l'

invoking the extended period of 5 years is correct or otherwise?

(3) Whether the penalty/fine imposed on the main appellant i.e. 'appellant 1’ under Rule 25 of

the Central Excise Rules, 2002 read with Section 11 AC of the Central Excise Act, 1944 is

correct or otherwise?

(4) Whether penalty imposed upon Shri Abhinay Jayantilal Patel, Director [appellant-2] to the

tune of Rs, 1,25,27,330/- under Rule 26 of Central Excise Rules, 2002 is c6rrect or otherwise?

(5) Whether penalty imposed upon Shri Basant Maurya, Senior

tune of Rs. 41,75,776/-,-under Rule 26 of Central Excise Rules,

Accountant ’appellant-3' to
ed

otherwise?20

the

30
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&
(&) Whether penalty imposed upon Shri Ravi Solanki, CCM of GWIL ['appellant-.4'] to the tune

of Rs. 20,00,000/- under Rule 26 of Central Excise Rules, 2002 is correct or otherwise?

9. Now, as per submission before me, it is observed that the demand has been raised on

clearances of power driven water pumps falling under CTH 8413. The clearances covered in Sr.

No 5 & 3(Table-IX) were made by the appellant availing the exemption under Notification No.

12/2012-CE (Sr. No. 233 & Condition No 23). Therefore, it is relevant to analyze the provisions

ofNotincation No. 12/2012-CE dated 17.03.2012 where relevant text is re-produced below:

Sr. No Chapter heading or

sub-heading or tarifF

item of the First

Schedule

2

84 or any other

Chapter

Description ofexcisable goods i RatQ Condition

no

1

233

3

The following goods, namely:

(1) All items of machinery,

including instruments, apparatus

And appliances, auxiIIary

equipment and their components

or parts required for setting up of

water treatment plants

(2)Pipes and pipe fitting needed

for delivery of water from its

source to the plant(including the

clear treated water reservoir, if

any, thereof), and from there to

the first storage point

(3) Pipes and pipe fittings of outer

diameter exceeding 10 cm when

such pipes- are'integral part of the

water supply projects.

Explanation.-. For the purposes of

this entry, water treatment plants

includes a plant for desalination,

demineralisation - or purification

of water or for carrying out any

similar process or processes

intended to make the water fit for

human or animal consumption,

but: does. not include a plant

supplying wapl@®Qial
g 'Ie;cEll

4

Nil

5

23

-6)
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purpose. B

Condition

if, a certiacate issued by the Collector or District Magistrate or Deputy

Commissioner of the District in which the plant is located, is produced to the

Deputy Commissioner of Central Excise or the Assistant Commissioner of

Central Excise, as the case may be, having jurisdiction, to the effect that such

goods are cleared for the intended use specified in column (3) of the Table

While going through the invoice wise certificates issued by the appropriate authorities it is

observed that in case of invoice no 18 dated 21.04.2017, 377 dated 30.12.2016, 132 dated

08.07.2015 and 377 dated 23.12.2015, in certificates, it is clearly mentioned that subject goods

are cleared to be used in water treatment plant. Therefore the benefit of the above Nod. No

12/2012-CE (Sr. No. 233 & Condition No 23) is available to the appellant.

Further, in one of the ceaincate issued against the Invoice No 57 dated 21.05.2016, it is

mentioned that” All items of machinery, including instruments, apparatus and appliances,

auxiliary equipments and their components/pans required for setting of water suk)ply plants” is

issued under Un notification no. 3/2004 - Central Excise, Dt.: 08.01.2004 to enable the supplier

to supply the above goods at 'Nil’ rate of Excise duty. While going through the exemption

certificate & invoice submitted by the Appellant, it appears that the goods supplied were for

irrigation/agricultun purpose. Therefore, the benefit of the noti:fication no. 3/2004 - Central

Excise, Dt. 08.01.2004 is available to them.

In the certificates issued against the rest of invoices covered in Sr No 5& 3(Table-IX) , it

is mentioned that the pumps are “intended use as specified in column 3, Sr. No. 233 of

Notification No: 12/2012 dated: 17-03-2012” and the integral part of the water supply

projects/drinking water supply scheme. Here, “water supply project” consists a planning,

designing, construction, improvement, acquisition of facilities, equipment, sites, treatment,

distribution and thranspon of water. The god of the project is to ensure the integrity and quality

of water. The project generally consists water collection unit, conveyance system, unit for

treatment, purification and further distribution. Distribution may be made for human and animal

consumption, industry or irrigation purpose. From the above it can be seen that collection of

water, treatment of water and further supply of clean water is covered in a water supply scheme

or project. Since the certificates issued by the authorities fulfil the condition 23 of the Sr. No 233

of Notification No: 12/2012 dated: 17-03-2012, the appellant is eligible the exemption for the

same

10. Further, The clearances covered in Sr. No 7(Table-IX) were made by the appellant availing

the exemption under Notification No. 12/2012-CE (Sr. No. 338 b).In support

'3'1
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k of their claim they furnished the duly signed exemption certificates connuning Mou(ia thermal
B

power project & Nabinagu Thermal Power ProjQct as mega thermal power projects. Therefore,

the benefit of the said Notification is available to them.

11 The clearances covered in Sr. No 8 (Table-IX) was made by the appellant availing the

exemption under Notification No. 10/97-CE further amended \'ide Nod. No. 16/2007-CE. .In thQ

certificate funashed as per condition mentioned against para 2 of the above Nod., it is clearly

mentioned that the goods in receipt for which exemption from excise duLy is claimed under the

notification No 10/97 as amended ville NotT. No 16/2007 dtd 01.03.2007 are required for

research purpose only. The goods shall not be transferred or sold by the company for a period of

five years from the date of installation. Therefore, the benefit of the said Notification is available

to them.

12. The cIe atances covered in Sr. No 10 (Table-K) were made by the appellant availing the

exemption under Notification No. 12/2012-CE (Sr. No. 336 & Condition No 41). They have

furnished the exemption certificates wherein it is mentiohed that “fhe supply of the goods under

the contract made to Mega Power Project in India is under the procedure of ICB (International

Compe£U ive Bidding) in accordance with the provisions of paragraph 8.2 q) of FTP and the

import content of the order is NIL” as per relevant notification of Central Excise Department No. '

12/2012-Central Excise dtd. 17.03.2012( SI. No. 3:36(condition no 41) for supply goods at "NIL"

Excise duty. Therefore, the same is available to them. The relevant extract of Nod. No. 12/2012-

Central Excise dtd. 17.03.2012( SI. No. 336(condition no 41) are as under:

Sr.

No

336

Chapter heading or

sub-.heading or

tariff item of the

First Schedule

Description ofexcisable goods Rate Condition

no

Any

Chapter

Fim–;im=&l@
International

Competitive Bidding.

Condition No.41

If the goods are exempted from the

duties of customs leviable under the

First Schedule to the Customs Tariff

Act, 1975 (51 of 1975) and the

additional duty leviable under section 3

of the said Customs Tariff Act when

inrported into India

41

33
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13, in view of the above, i am of the considered view that the appellant is eligible for the

exemotion Notification No 12/2012 dated 17-03-2012 (Sr. No. 233) and notification no. 3/2004. -

Central Excise, Dt.: 08.01..2.004 for the clearances covered in Sr. No 5. & 3(Table-IX). The

appellant is also eligible for the exemption under Notification No. 12/2012-CE (Sr. No. 338 &

Condition No 43) for the clearances covered in Sr. No 7(Table-M) and under notification No

10/97 as amended vide Nod. No 16/2007 dtd 01.03.2007 for the clearances covered in Sr. No

8(Table-IX) . They are also eligible for the exemption under Notification No. 12/2012-Central

Excise dtd. 17.03.2012( Si. No. 336(condition no 41) for the clearances covered in Sr. No

10(Table-W . The benefit of the same is required to be extended to them.

+ i}

+

13.1 Further, The adjudicating authdrity has considered cenvat reversal only of Rs.57,46,598/-

and balance amount of Rs.72,06,376/- is proposed- to be recovered. While going through the

submission made by the appellant-i i.e. ER-1 & RG-23-Part-II, it is seen that the appellant-I has

reversed additional amount Rs. 23,94,827 /- from their cenvat account(The totai Cenvat debited

amount Rs. 81,41,425/-). Therefore, not considering the said Cenvat reversed, is legally not

correct and the contention of the 'appellant-i’ against the same is sustainable .

14. On careful consideration of the relevant documents and submission made by the appellant

and in view of the discussions made in the foregoing paras, my :findings are summarized as

under

(1) As the Appeal before CESTAT is pending against OIA No AHM-EXCUS-001-APP-

14 to 17/2021-22 dated 27.08.2021(issued on 11.10.2021) wherein the demand was

upheld against Sr No 1,2 & 4 of the above mentioned “Table-.1”. Therefore, I refrain

from offering any comment in that respect.

(ii) It is conclusively held that the main appellant i.e. 'appellant- 1’ is eligible for the benefit

of exemption claimed by them as discussed in para 13 in respect of the clearances of

Submersible Pumps & Parts thereof cleared by them, as mentioned at Sr. No. 3,5,7,8 &

10 of the Table-IX. Since the demand of Excise duty is not sustainable on merits, there

does not arise any question of charging interest or imposing penalties on he 'appellant-

1 ' and others.

(iii) Additional reversal of Rs.23,94,827 /- as verified from the submission i.e. ER-l & RG-

23-Part-II made by the appellant-l is considered and the contention of the 'appellant-1 '

is sustained .

15. Hence, the contention of the 'appe11ant-l' against the same is accepted as sustainable and

impugned order passed by the adjudicating authority is legally not proper and deserve to be set

aside. Accordingly, I set aside the impugned order and allow the appeal filed

3q
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16. All the appeals i.e. (1) ’appeal-1' (I1) 'appeal-2’ (II1) ’appeal-3’ and (IV) 'appcal-4' filed by the

respective appellants, as mentioned in above paras stand disposed off in above terms.

a

IP
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i. Appellant- 1: M/s. Aqua Machineries Private I,imil.ed,
Plot No. 3821,Phase-iV, GIDC Vatva,
Ahmedabad-382445

(2) Appellant-2: Shri Abhinaya Jayantibhai Patel,

Director of M/s. Aqua Machineries Pavale Limited,
Plot No. 3821, Phase-IV, GIDC Vatva,
Ahmedabad

(3) Appellant-3: Shri Basant Maury%
Senior Accountant and Authorized Signatory of M/s. Aqua Machinedes
Private Limiled Plot No. 3821, Phase- IV, GIDC Vatva,
Ahmedabad
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Respondent
The Joint Commissioner,
CGST,
Ahmedabad South

Copy to :
1 ) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Joint Commissioner, CGST, Ahmedabad South
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